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QUESTION PRESENTED 


Whether appellant's application for suspension of 
deportation filed on October 16, 1952, was timely filed 
within the meaning of the ’’savings clause, ’’ Sec. 405 (a) 
of the Immigration and Nationality Act of 1952 to have it 
considered by the Attorney General under the provisions 
of the Immigration Act of 1917, as amended, rather than 
under the more stringent provisions of the 1952 Act. j 
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HERBERT BROWNELL, JR., 
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Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT; 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellant filed a complaint in the District Court on November 30, 
1955, for declaratory judgment, judicial review, and injunctive relief 
(J.A. 1). Following appellee’s answer, cross motions for summary 
judgment were filed (J. A. 6-7). The District Court passed an order 

granting appellee’s motion for summary judgment (J.A. 7)i From that 

! 

final order this appeal is taken (J. A. 8). This court granted a stay of 
appellant’s deportation pending a determination of the appeal on the 
merits, ^he District Court’s jurisdiction was based on Title 28 USCA 
Sec. 2201 and Title 5 USCA Sec. 1009. This Court’s jurisdiction is had 
under Title 28 USCA Sec. 1291. 
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STATEMENT OF THE CASE 

The appellant is an alien and citizen of Greece who last entered 
the United States on a seaman's visa on October 18, 1941 (J. A. 2, 9, 

10, 12, 15). He failed to obtain renewals of his visa but nevertheless 
remained in the United States ever since (J. A. 2, 9, 10, 12, 14). On 
September 10, 1952, appellee issued a warrant for his arrest on the 
charge that he was present in the United States longer than permitted 
under the provisions of his visa (J. A. 2, 8, 10, 12). He was taken into 
custody on September 22, 1952 (J.A. 2, 8). 

On October 16, 1952, appellant filed an application for suspension 
of deportation (J. A. 2, 9-10, 11, 15). An administrative hearing was 
held before appellee's Special Inquiry Officer on April 6, 1953,* on the 
charge in the warrant as well as appellants application for discretionary 
relief from deportation (J. A. 2, 8-10, 11-13, 14-16). At the conclusion 
of the hearing the Special Inquiry Officer ruled that the charge in the 
warrant of arrest had been sustained (J A. 2, 12-14). The hearing on 
appellant's application for suspension of deportation was conducted by 
the Special Inquiry Officer under the provisions of the Immigration and 
Nationality Act of 1952 (J.A. 2-3, 10, 11, 15). At the conclusion of 
this hearing appellant was held to have been ineligible under the provi¬ 
sions of the 1952 Act for suspension of deportation (J.A. 3, 11, 13, 15). 

Thereafter on April 8, 1953, appellant appealed the order of the 
Special Inquiry Officer denying his application for suspension of deporta¬ 
tion to the Board of Immigration Appeals (J.A. 14-16). That appeal 
was solely on the question of appellant's eligibility for suspension of 
deportation. Appellant contended that he was eligible for suspension of 
deportation and that the hearing should have been held under the provisions 

* Appellant was not represented by counsel where the legal question was decided that the hearing 
would be conducted under die provisions of the 1952 Act rather than Section 19(c) of the Immigration 
Act of 1917 (J.A. 2-3. 9). 


3 


of the Immigration Act of 1917, as amended, and further contended that 
the Special Inquiry Officer erroneously held the hearing undet* the pro¬ 
visions of the Immigration and Nationality Act of 1952 (J. A. 14-16). 

On April 30, 1954, the Board of Immigration Appeals passed an 

. 

order affirming the action of the Special Inquiry Officer (J. Al 14-16). 
Appellant was given until June 7, 1954, within which to voluntarily depart 

• i 

the United States. Appellant failed to depart as ordered and |was treated 
as an alien under a final order of deportation. A warrant of deportation 
was issued June 22, 1954. 

Thereafter on November 30, 1955, appellant filed a complaint in 
the District Court for declaratory judgment and review undet* the Admin¬ 
istrative Procedure Act in order to test the validity of the hearing re¬ 
sulting in his deportation order (J. A. 1-4). An administrative stay of 
deportation was entered by the Attorney General pending the (outcome 
of the proceedings in the District Court (J. A. 4). Cross-mcjtions for 
summary judgment were filed by the parties below (J. A. 6-7). The 
District Court passed an order granting appellants motion for summary 
judgment (J. A. 7-8). From that order this appeal is taken |j. A. 8). 

i 

STATUTE INVOLVED 

I 

I 

Section 405 (a) of the Immigration and Nationality Act of 1952 pro¬ 
vides in pertinent part as follows: 

’’Nothing contained in this Act, unless otherwise Spe¬ 
cifically provided therein, shall be construed to affect 
the validity of any * * * warrant of arrest, order or 
warrant of deportation, order of exclusion, or other 
document or proceeding which shall be valid at the time 
this Act .shall take effect; or to affect any prosecution, 
suit, action, or proceedings, civil or criminal, brought, 
or any status, condition, right in process of acquisition, 
act, thing, liability, obligation, or matter, civil or 
criminal, done or existing, at the time this Actj shall 
take effect; but as to all such prosecutions, suits, 
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actions, proceedings, statutes, conditions, rights, 
acts, things, liabilities, obligations, or matters 
the statutes or parts of statutes repealed by this 
Act are, unless otherwise specifically provided 
therein, hereby continued in force and effect. * * 

An application for suspension of deportation under 
section 19 of the Immigration Act of 1917, as 
amended, or for adjustment of status under section 
4 of the Displaced Persons Act of 1948, as amended, 
which is pending on the date of enactment of this 
Act, shall be regarded as a proceeding within the 
meaning of this subsection. " 


STATEMENT OF POINTS 

1. The District Court erred in its interpretation of the ’’savings 
clause”, Sec. 405(a) of the Immigration and Nationality Act of 1952. The 
court erroneously held that an application for suspension of deportation, 
to be considered under the Immigration Act of 1917, as amended, must 
have been pending on the date of the enactment of the 1952 Act in order 

to be regarded as a proceeding within the meaning of the "savings clause. ” 

2. The District Court failed to consider the legislative history of 
the "savings clause, ” Sec. 405 (a) of the Immigration and Nationality Act 
of 1952 in holding that an application for suspension of deportation under 
the Immigration Act of 1917,* as amended, must necessarily have been 
pending on the date of the enactment of the 1952 Act (June 27, 1952) to be 
regarded as a proceeding within the meaning of the "savings clause." 


SUMMARY OF ARGUMENT 

There is no question as to the appellant’s deportability. The pre¬ 
cise question to be decided here is whether an application for suspension 
of deportation filed in the 180 day period between the enacting date (June 
27, 1952) of the Immigration and Nationality Act of 1952 and its effective 
date (December 24, 1952) may be considered a proceeding so as to be 
heard and considered by the Attorney General under Section 19 (c) of the 
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Immigration Act of 1917, as amended. The ’’savings clause” of the 
1952 Act, Sec. 405 (a), 66 Stat. 280, 8 USC p. 734, provides that the 
Act shall not affect any proceedings brought at the time it takes effect 
and that "an application for suspension of deportation shall be regarded 

as a proceeding. ” Miyagi v. Brownell , (C. A. D. C., 1955), _U. S. App. 

D. C. _, 227 F. 2d 33,. While the ’’savings clause” provides that ”an 

application for suspension of deportation under Section 19 of the Immi¬ 
gration Act of 1917, as amended, * * * which is pending on the date 

of enactment of this Act, shall be regarded as a proceeding within the 
meaning of this subsection, ” such language, when considered in the 
light of the good hoped to be accomplished by the Act consistent with its 
legislative purpose, necessarily means that applications for suspension 
of deportation pending before the effective date are also proceedings 
within the meaning of the savings clause. In such ’’proceedings” aliens 
are entitled to the many rights which were preserved to them under 
prior laws, in this instance, those under section 19 (c) of the Immigra¬ 
tion Act of 1917. To give this statute any other construction would lead 
to absurd consequences and the good thus intended to be accomplished 
by the ’’savings clause” would be defeated. The objects and purposes 

sought to be attained by the ’’savings clause” was to preserve to aliens 

i 

advantages gained under prior laws. The strict construction gleaned 
from the literal interpretation placed upon that section by the District 
Court tends to defeat the legislative purpose and leads to absurd con¬ 
sequences. The District Court’s interpretation tends rather to destroy 
the spirit and force of the Act rather than effectuate the good legislative 
purpose intended by the Congress. United States v. Menashe , (1954), 

348 U.S. 528, 75 S. Ct. 513. 

The legislative history contained in the Committee 
Congress emphasize: 

’’Section 405 contains the saving clauses. It is 
understood by the committee that an application i 
for suspension of deportation under section 19 (cj) 
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of the Immigration Act of 1917, as amended, * * * 
which Is pending on the effective date of this act, 
shall be regarded as a proceeding within the 
meaning of subsection (a) of this section. " 

The intent of Congress and the effectuation of the legislative 

i 

purpose of the Act could not have been made more explicit. 

ARGUMENT 

I 

i 

An Application for Suspension of Deportation 
Filed After the Date of Enactment of the Im¬ 
migration and Nationality Act of 1952 But Be¬ 
fore the Effective Date of the Act May be Con¬ 
sidered Under the Provisions of Section 19 (c) 
of the Immigration Act of 1917, as Amended. 

Appellant filed an application for suspension of deportation on 
October 16, 1952, which was during the 180 day period between the date 
of enactment of the 1952 Immigration and Nationality Act (June 27, 1952) 
and its effective date (December 24, 1952). Appellant contends that 
under the liberal provisions of the "savings clause". Section 405 (a) of 
the 1952 Act, his application was timely filed. The District Court took, 
the narrow view that under Section 405 (a) the language "an application 
for suspension of deportation under * * * the Immigration Act of 1917 

i 

* * * which is pending on the date of enactment of the Act shall be re¬ 
garded as a proceeding within the meaning of this subsection" was restrict¬ 
ive and limited the appellant to a consideration of his application under 

I 

the 1952 Act only. It is contended by the appellant that these are words 
of inclusion rather than exclusion. It is apparent from this language 
that an application for suspension of deportation pending prior to the 
enactment of the 1952 Act is a "proceeding" within the meaning of the 
"savings clause. " However, applications for suspension of deportation 
which are on file before the effective date are also "proceedings" within 
the broad meaning of the "savings clause" and thus preserve to aliens, 
and this appellant, rights and advantages gained under prior laws. 
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This latter contention is borne out by the liberal interpretation 
given by this court to the "savings clause," Section 405 (a) of the 1952 
Act, 66 Stat. 280, 8 USC p. 734, in the case, Miyagi v. Brownell , 
(C.A.D.C. 1955), _U.S. App. D.C. 227 F. 2d 33. Injthe Miyagi 
case at page 35 it was held: 

i 

"The savings clause * * * provides that the Act 
shall not affect any proceedings brought at the 
time it takes effect, and that an application for 
suspension of deportation shall be regarded as a 
proceeding." 


The Miyagi case went further and held that an application for suspension 
of deportation which was filed after the effective date of the |l952 Act 
might nevertheless be construed as a "proceeding" within tlje meaning 
of Sec. 405 (a). In preserving the alien’s rights under the 1917 Act in 
the Miyagi case the court had under consideration a formal application 
for suspension of deportation filed after the 1952 Act took effect but 
since the alien had previously filed a motion for "reconsideration" in 
1950 the hearing was considered "reopened for the reception of such 
application for relief from deportation as may be made and for further 

appropriate proceedings in connection therewith. " This court applied 

j 

the "savings clause" to the proceedings thus reopened. In adopting this 
reasonable view this court quoted the Supreme Court’s liberal interpre¬ 
tation of the "savings clause" as follows at page 35 of Miyagi : 

"The whole development of the savings clause’mani¬ 
fests a well-established congressional policy not jto 
strip aliens of advantages gained under prior laws. 

The consistent broadening of the savings provision, 
particularly in its general terminology, indicate^ 
that this policy of preservation was intended to apply 
to matters both within and without the specific con¬ 
templation of Congress. ’ United States v. Menasche, 

348 U.S. 528, 535." 



i 

I 
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Since this court recognized that under Sec. 405 (a) an application 
for suspension of deportation filed after the effective date of the 1952 
Act an alien’s rights under prior laws may be preserved, it certainly 
cannot now reason that an application for such relief filed within the 
180 day period between the date of enactment and the effective date was 
not within the ’’savings clause. ” A fair reading of the Miyagi case, 
supra , and the Menasche case, supra , reveals no intent by the Congress 
nor construction by this court or the Supreme Court to exclude an appli¬ 
cation for suspension of deportation as saved under the Immigration Act 
of 1917 when filed after June 27, 1952 but before December 24, 1952. 

STATUTES SHOULD BE CONSTRUED CONSISTENT 

WITH THE LEGISLATIVE PURPOSE. 

The statute under consideration here as interpreted by the District 
Court leads to absurd consequences. The plain language of the ’’savings 
clause” makes it clear that all ’’proceedings” pending at the time the 
1952 Act took effect are entitled to be considered under prior laws. The 
terms ’’date of enactment” and ’’effective date” found in the same statute 
have been construed to mean ’’effective date” where a literal application 
of the words would otherwise lead to absurd consequences and be incon¬ 
sistent with the legislative purpose. The purpose of the Congress in 
passing the ’’savings clause” was to be certain that aliens would not be 

I 

stripped of advantages gained under prior laws. United States v. 
Menasche, 348 U.S. 528, 75 S. Ct. 513. At page 535 the Supreme Court 
said: 

”If Congress was willing to preserve a ’mere con¬ 
dition/ unattended by any affirmative action, we 
think its savings clause also reaches instances, 
such as this, where affirmative action is present 
The whole development of this general savings 
clause, its predecessors accompanying each of 
the recent codifications in the field of immigra¬ 
tion and naturalization, manifests a well-established 
congressional policy not to strip aliens of advant¬ 
ages gained under prior laws. The consistent 
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I 


broadening of the savings provision, particularly 
in its general terminology, indicates that this 
policy of preservation was intended to apply to 
matters both within and without the specific con- ! 
templation of Congress. " 


In the case In Re Raimondi , (D. C. Cal.., 1954), 126 F.| Supp. 301, 
an interesting construction of Sec. 405 (a) was placed upon the words 
T, date of enactment” and "effective date. ” Although this case did not 
involve an application for suspension of deportation, it did Nevertheless 
involve a matter under Sec. 405 (a) which was also considered a "pro¬ 


ceeding. " The "proceeding” in the Raimondi case was also filed within 
the 180 day period between the enacting date and the effective date of the 
Act. At page 392 the Court stated: 

"It is true that a literal construction of the phrase 
’date of enactment’ would lead to the conclusion I 
that June 27, 1952, was the date referred to; but j 
such a literal construction leads to the strange and 
unlikely conclusion that Congress intended Section 
1251 to apply to acts that occurred before June 27, 

1952 and to acts that would occur after the effective 
date of the Act, December 24, 1952, but not to acts 
that occurred during the six month period between 
June 27, 1952, and December 24, 1952. Petitioner 
has not suggested any possible reason for a Con¬ 
gressional intent to exempt that six month period! 
from the operation of the Act of June 27, 1952 and > 
this court has not discovered one in the history of 
the Act or in the circumstances surrounding its | 
enactment. " 

At page 393 the Court continued: 

” * * * the phrase ’date of enactment’ is construed 
to refer to the effective date, December 24, 1952, 

* * * *♦ 


If ever there was justification in reading a statute, nbt narrowly 
as through a keyhole, but in the broad light of the evils it aimed at and 
the good it hoped for, it is here. The Government can suffer no dis¬ 
advantage whatsoever from allowing appellant to have his application 
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considered under the less stringent provisions of the 1917 Act. The 
appellant has been shown to have been a person of good moral character, 
ready assimilation, and worthy of the status of a permanent resident. 

His only sin was to remain in this country beyond the time allowed by 
his permit or visa. In matters of statutory construction the Supreme 
Court, through Chief Justice Stone, in United States v. Katz, 271 U.S. 
354, 357, 46 S. Ct. 513, 514, 70 L. Ed. 986, said; 

’’All iaws are to be given a sensible construction; 
and a literal application of a statute, which would 
lead to absurd consequences, should be avoided 
whenever a reasonable application can be given to 
it, consistent with the legislative purpose. ” 

The Chief Justice was not announcing unorthodox or unconventional doc¬ 
trine. The case American Tobacco Company v. Werckmeister, 207 U.S. 
284, 293, 28 S. Ct. 72, concerned the construction of a section of the 
copyright laws. The plaintiff there filed a complaint for infringement of 
his copyright. It was defended on the ground that since an original paint¬ 
ing was not inscribed with the notice of copyright, as required by the 
Act, no action for infringement could be maintained, it being insisted 
that the inscription on the copies offered for sale was not sufficient At 
page 293 the court said: 

”But in construing a statute we are not always con¬ 
fined to a literal reading, and may consider its 
object and purpose, the things with which it is deal¬ 
ing, and the condition of affairs which led to its 
enactment, so as to effectuate rather than destroy 
the spirit and force of the law which the legislature 
intended to enact. 

”It is true, and the plaintiff in error cites author¬ 
ities to the proposition, that where the words of an 
act are clear and unambiguous they will control. 

But, while seeking to gain the legislative intent 
primarily from the language used, we must remem¬ 
ber the objects and purposes sought to be attained. ” 
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It is pointed out that in the American Tobacco Company case, supra, 

' i 

authorities were cited to support the proposition that where the words of 
an act were clear and unambiguous they would control. But despite 

I 

this proposition of law, the Supreme Court gave greater weight to the 
legislative intent and the objects and purposes sought to be attained by 

its enactment than the words themselves. In the case at bar the objects 

! 

and purposes sought to be attained was the preservation of ifights and 

I 

advantages which aliens had gained under prior laws. To consider an 
application for suspension of deportation as an exception to those "pro¬ 
ceedings” saved under Sec. 405 (a) would lead to absurd results. 


n 

i 

The Legislative History of the ’’Savings Clause, ”j 
Sec. 405 (a), Requires a Finding that an Applica-j 
tion for Suspension of Deportation Pending on the! 
’’Effective Date’’ of the 1952 Act Shall be RegardJ 
ed as a Proceeding. _ 


The Miyagi case, supra , made it clear that Sec. 405 (a) provided 
that the 1952 Act shall not affect any ’’proceedings” brought: at the time 
the Act takes effect and ’’that an application for suspension jof deporta¬ 
tion shall be regarded as a proceeding. ” This is consistent with the 
intent of Congress as expressed in the Committee Reports prior to the 
enactment of the 1952 Act. The following language contained in House 
Report No. 1365, cited in 2 U. S. Code Congressional and Administra ¬ 
tive News, (1952), 80th Congress, Second Session, page 1^53, at page 
1750 is pertinent: 


’’Section 405 contains the saving clauses. It is 
understood by the committee that an application for 
suspension of deportation under section 19 (c) of jthe 
Immigration Act of 1917, as amended, * * * which 
is pending on the effective date of this act, shall be 
regarded as a proceeding within the meaning of sub¬ 
section (a) of this section. ” (underscoring ours) 
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The intent of Congress and the effect to be given the legislative purpose 
of Sec. 405 (a) could not have been made more explicit. 

CONCLUSION 

Appellant's application for suspension of deportation which was 
filed October 16, 1952, which was pending on the effective date of the 
Immigration and Nationality Act of 1952 was a "proceeding" which should 
have been considered by the appellee under Sec. 19 (c) of the Immigration 
Act of 1917. It is prayed that this Court enter a judgment reversing the 
order of the District Court granting appellee’s motion for summary judg¬ 
ment and direct the District Court to grant appellant’s counter-motion 
for summary judgment and further order that the case be remanded to 
the Attorney General for a new hearing on appellant’s application for 
suspension of deportation under the provisions of the Immigration Act of 
1917, as amended. 

Respectfully submitted, 

Joseph J. Lyman 

1001 Connecticut Ave., N. W. 

Washington, D. C. 

Attorney for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 

• 

i 

[FILED Nov. 30, 1955] j 

EVANGELOS FORADIS ) 

a/tya ANGELO FORADIS, ) 

Plaintiff, j j 

v. ) Civil Action No. 5233-|55 

HERBERT BROWNELL, JR. j 

Attorney General of the United l 

States, v 

) 

Defendant. ) 

* 

COMPLAINT 

(Action for Declaratory Judgment and Review Under 
the Administrative Procedure Act and for Injunctive 
Relief) 

I 

The plaintiff respectfully alleges: 

1. That this is an action for declaratory judgment under the Declar¬ 
atory Judgment Act (28 USC 2201) and for review under the Administrative 
Procedure Act (5 USC 1001 et seq). 

2. That the defendant, Herbert Brownell, Jr., is the Attorney 
General of the United States and is charged with the 
termine, after appropriate hearings, whether aliens who have entered the 
United States are to be deported. The defendant is also vested with author¬ 
ity by law to hear applications for suspension of deportation made by aliens 

I 

and after fair hearings exercise his discretion, from the evidence adduced, 
in a fair and impartial manner in determining whether the 
should be granted or denied. 

3. The plaintiff is an alien, citizen of Greece, and not claiming 
American citizenship. 

4. Plaintiff last entered the United States lawfully as a seaman on 


application 


statutory duty to de- 
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October 18, 1941. He has resided continuously in the United States up to 
the date of the filing of this complaint. 

5. The plaintiff was arrested pursuant to a warrant issued by the 
defendant directing that plaintiff be taken into custody and deported for 
failure to be in possession of a valid immigration visa, in that, he re¬ 
mained in the United States longer than permitted by his original seaman’s 
visa. 

6 . Thereafter on April 6, 1953, the plaintiff was accorded an ad¬ 
ministrative hearing on the charge set out in defendant's warrant that he 
remained in the United States longer than permitted by his seaman's visa. 

7. In the course of the Administrative hearing the following colloquy 
took place: 

"Q. I now show you Form I-256-A, Application for Suspen¬ 
sion of Deportation found in the office file same bearing the stamp 
showing received by this office on October 16, 1952, and ask if 
this is an application which you submitted to this office? 

A. Yes." 

It was also demonstrated by uncontradicted evidence that plaintiff was law¬ 
fully admitted to the United States under a seaman's visa and that he was 
deportable under a law of the United States, in that, he remained longer 
than his temporary visa permitted; that he met the statutory requirements 
for eligibility for suspension of deportation under Section 19(c)(2)(b) of the 
Immigration Act of 1917, as amended. Defendant conceded that plaintiff 
met the statutory requirements of eligibility for suspension of deportation 
under the Immigration Act of 1917, as amended, but ruled as a matter of 
law that: 

"Since the respondent (plaintiff) did not have an application for 
such relief pending on June 27, 1952, the date of the enactment 
of the Immigration and Nationality Act, he is not now eligible for 
consideration for suspension of deportation under the Immigration 
Act of 1917, as amended." 

8 . The plaintiff, who was not represented by counsel at his hearing 
on April 6, 1953, was advised by the Hearing Officer that: 
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M * * * as previously advised your application for suspension 
of deportation must be considered under the Immigration and 
Nationality Act of 1952 which became effective December 24, 

1952, and under which Act in order to establish your eligibility 
for the privilege of suspension of deportation * * * yoiji must 
show that your deportation, in the opinion of the Attorney Gen- 
• eral, would result in exceptional and extremely unusual hard¬ 
ship to you if you were deported * * * " 

9. The defendant, in the administrative hearing, proceeded under a 
mistake of law and reached a conclusion unfavorable to the plaintiff based 
upon an error of law and a misconstruction of the "savings clause," 
Section 405(a), Immigration and Nationality Act of 1952. Tile summary 
fashion in which defendant erroneously construed Section 405(a) of the 
1952 Act and denied plaintiffs application for suspension of deportation 
sought under the Immigration Act of 1917, as amended, was so arbitrary 
and capricious as to deny plaintiff basic due process under the Fifth 
Amendment to the Constitution of the United States. 

10. Had the defendant considered plaintiff T s application for suspen- 

• i 

sion of deportation under the Immigration Act of 1917, as amended, he 

i 

unquestionably would have found plaintiff eligible for the relief sought and 
exercised his discretion favorably; but by reason of the defendant’s 
erroneous construction of the "savings clause" of the Immigration and 
Nationality Act of 1952, plaintiff was denied a fair hearing. j 

11. Plaintiff appealed the Hearing Officer's decision pf April 6, 
1953, to the Board of Immigration Appeals. The Board, by its order of 
April 30, 1954, affirmed the Hearing Officer's erroneous construction of 
the "savings clause" of the 1952 Act and the denial of the plaintiff's appli¬ 
cation for suspension of deportation under the 1952 Act. The Board of 
Immigration Appeals gave no consideration to plaintiff's application for 
suspension of deportation under the Immigration Act of 191^, as amended. 
The plaintiff thus has exhausted his administrative remedied. 

12. The plaintiff has now been formally ordered departed by the 
defendant effective December 5, 1955. 
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13. Unless the defendant is restrained forthwith from taking the 
plaintiff into custody and deporting him, the plaintiff will be irreparably 
injured and deprived of access to this or any other Court to seek the re¬ 
lief to which he is entitled; unless defendant is forthwith enjoined and re¬ 
strained, the action filed herein will become moot. 

WHEREFORE, plaintiff prays the Court to: 

(1) Enjoin the defendant forthwith from taking him into cus- 
today and deporting him until this complaint is heard on the merits. 

(2) Review the administrative proceedings conducted by the 
defendant, declare them null and void and issue a temporary restraining 
order without notice followed by a preliminary injunction restraining and 
enjoining defendant from taking any action pending a review by this Court. 

(3) Remand the cause to the defendant's Hearing Officers for 
further hearing with directions that plaintiff's application for suspension 
of deportation be considered under the Immigration Act of 1917, as amend 
ed. 

(4) And for such other and further relief as may seem just. 

/s/ Joseph J. Lyman 
Attorney for Plaintiff 


[ Filed Dec. 1, 1955] 

STIPULATION FOR STAY OF DEPORTATION 
It is stipulated between counsel for the parties hereto that the 
deportation of the plaintiff be stayed until the disposition of the prelim¬ 
inary injunction. 

/s/ Joseph J. Lyman 
Attorney for Plaintiff 

/s/ Joseph A. Rafferty, Jr. 

Assistant United States Attorney 
Attorney for Defendant 


5 


[ Filed Jan. 12, 1956] 

ANSWER I 

First Defense 

This court is without jurisdiction of the subject matter jin that the 
suit is in effect a suit against the United States to which it has not consent 
ed. | 

Second Defense 

The issues raised in the complaint were not raised at tHe adminis¬ 
trative proceedings. 

Third Defense 
—■■ — * 

The complaint fails to state a cause of action. 

Fourth Defense 

Answering specifically the numbered paragraphs of the complaint, 
defendant avers: 

1. Defendant is not required to answer the allegations! contained 
in paragraph 1 of the complaint. 

2. and 3. Admitted. 

I 

4. Admitted. Defendant further avers that plaintiff was admitted 
to the United States as a seaman for a period of twenty-nine days and that 
he has remained here ever since although he secured no extension of the 
period for which he was admitted. 

5 and 6. Admitted. 

7. The allegations contained in paragraph 7 of the complaint are 
admitted except defendant denies that he conceded that plaintiff met the 
statutory requirements of eligibility for suspension of deportation under 
the Immigration Act of 1917. Further, the allegation that it was demon¬ 
strated at the administrative proceedings that plaintiff is eligible under 
the Immigration Act of 1917 is a conclusion of law which defendant does 
not require to answer. 

8 . Admitted. 

9. The allegations contained in paragraph 9 of the complaint are 
conclusions of law which require no answer. However, if answer be 
required said allegations are denied. 
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10. Denied. 

11. The first two sentences of paragraph 11 of the complaint are 
admitted except it is denied that the hearing officers construction of the 
"savings clause" was erroneous. The third sentence is denied and de¬ 
fendant avers that plaintiff is represented by an attorney before the Board 
of Immigration Appeals and that the application for suspension of depor¬ 
tation was made by that attorney under the Immigration and Nationality 
Act of 1952. 

12. Admitted. Defendant further avers that plaintiff also applied 
for alternative discretionary relief from deportation in the form of 
voluntary departure, that such relief was granted plaintiff on April 30, 
1954, conditioned upon his departure by June 7, 1954, but that plaintiff 
failed to avail himself of this relief. 

13. Denied. 

WHEREFORE having fully answered, defendant demands judgment 
together with costs of this proceeding. 

/s/ Leo A. Rover 
United States Attorney 


[Filed Jan. 17, 1956] 

MOTION FOR SUMMARY JUDGMENT 
Comes now defendant and by his attorney, the United States Attorney 
for the District of Columbia, moves the Court for an order entering sum¬ 
mary judgment in his favor upon the ground that there are no genuine 
issues of material fact and he is entitled to judgment as a matter of law. 

Attached hereto and made a part hereof is Immigration and Naturali¬ 
zation Service File A-10130613, the same being the Immigration and 
Naturalization Service record file relating to the plaintiff. 

/s/ Leo A. Rover 
United States Attorney 
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[ Filed Jan. 25, 1956] 

I 

OPPOSITION TO DEFENDANT’S MOTION FOR j 
SUMMARY JUDGMENT AND PLAINTIFF'S 
COUNTER-MOTION FOR SUMMARY JUDGMENT, 1 

The plaintiff opposes the granting of defendant’s motion for summary 

judgment on the ground that plaintiff, rather than defendant, is entitled to 

a summary judgment herein. 

Plaintiff moves the Court for an order entering summajry judgment 
in his favor upon the ground that there are no genuine issues !of material 
fact and that on the basis of the record placed on file by the pendant, 

plaintiff is entitled to a judgment as a matter of law. 

. 

/s/ Joseph J. Lyman 
Attorney for Plaintiff 


[ Filed March 2, 1956] 

ORDER j 

This case came on for hearing upon cross motions for j summary 
judgment and was argued by counsel. Upon consideration thereof the 
court concludes that there are no genuine issues of material facts and 
that defendant is entitled to a judgment as a matter of law. Accordingly, 
it is by the court this 2nd day of March, 1956, 

ORDERED, That the defendant's motion for summary judgment be 
and the same hereby is granted, and it is 

FURTHER ORDERED, That the plaintiff’s cross motion for sum¬ 
mary judgment be and the same hereby is denied, and it is 

FURTHER ORDERED, That judgment be and the samd hereby is 
ordered for the defendant. 

/s/ Joseph C. McGarraghy 
Judge 
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[Filed March 2, 1956] ORDER 

The Clerk of the Court is hereby ordered to transmit the entire 
original record in the above-entitled case to the United States Court of 
Appeals, forthwith. 

/s/ Joseph C. McGarraghy 
Judge 


[ Filed March 7, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 7th day of March, 1956, that EVANGE- 
LOS FORADIS, a/k/a/ ANGELO FORADIS hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 2nd day of March, 1956, in favor of Herbert 
Brownell Jr., Attorney General of the United States, against said 
Evangelos Foradis a/k/a Angelo Foradis. 

/s/ Joseph J. Lyman 
Attorney for Plaintiff 


EXCERPTS OF IMMIGRATION AND NATURALIZATION 
SERVICE FILE A-10130613 
[Filed Jan. 17, 1956, Harry M. Hull, Clerk] 

TRANSCRIPT OF TESTIMONY — WARRANT HEARING 
Special Inquiry Officer to Respondent, Through Interpreter : 

Q. I offer for your inspection Warrant of arrest T-2157606 issued 
September 10, 1952, by the Acting District Director, Philadelphia, Pa., 
for the arrest of Evangelos Foradis. This warrant of arrest is executed 
to show that same was served on said named person at Pittsburgh, Pa., 

on September 22, 1952, and I ask if this warrant of arrest was served on 

* 

you as indicated? A. Yes. 

* * * * * 4 e 


Tr. 3 


i 

i 

Q 

Q. You are charged in this proceeding with being in the United 
States in violation of the Immigration laws under the Immigration Act of 
May 26, 1924, in that after admission as a seaman you have Remained in 
the United States for a longer period of time than permitted under said 

Act or regulations made thereunder. This charge means that where you 

! 

entered the United States at New York, New York, ex SS Michael Livanos 

I 

on the 18th day of October 1941 you were at such time admitted temporar¬ 
ily as a seaman and under the conditions of such admission you were re¬ 
quired to have departed from the United States within such period and in 
having failed to do so you have remained here longer than permitted. Do 
you understand the charge in the Warrant of Arrest? A. Yes. 

I 

Q. You are further advised that at this proceeding you) have the right 
to be represented by Counsel of your own choice and at your pwn expense. 
Such Counsel may be an attorney at law or some other person authorized 
to appear before this Service and I ask if you desire to be so represented? 
A. No. ! 

Q. By that do you mean you willingly waive the right of representa¬ 
tion and are ready to proceed with the hearing at this time? A. Yes. 

♦ * * 4= * j * 

Tr. 4 Q. You stated in Exhibit 2 that you last arrived in the| United States 

I 

at New York, New York, October 18, 1941, as a seaman on tiie SS Michael 
Livanos at which time you were admitted for shore leave for a period of 
29 days and that you had no intention of remaining in the United States at 
such time but after being here for a few weeks you liked the United States 
and decided to stay, is that correct? A. Yes. 

♦ * * * ♦ j * 

I 

Q. Have you remained in the United States since suchj entry? 

A. Yes. 

I 

♦ * * * * I * 

l 

Q. And after you were here for a few weeks you decided to stay? 

A. Yes. I 

l 

4c 4c 4c 4c 4t ! 4c 

i 
| 

Q. I now show you Form I-256-A, Application for Suspension of 


Tr. 5 
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Deportation found in the office file same bearing the stamp showing re¬ 
ceived by this office on October 16, 1952, and ask if this is an application 
which you submitted to this office? A. Yes. 

Q. And in this Form you are applying for suspension of deportation 
on the ground that you have lived in the United States for a period in excess 
of 7 years, is that correct? A. Yes. 

Q. You are advised that where your application was not received 
until October 16, 1952, said application must be considered under the Im¬ 
migration and Nationality Act that became effective December 24, 1952, 
do you understand? A. Yes. 

****** 


APPLICATION: Suspension of deportation and voluntary departure. 
DETENTION STATUS: Released on conditional parole. 

WARRANT OF ARREST SERVED: September 22, 1952. 

DISCUSSION: The record shows the respondent is an alien, a native and 
citizen of Greece, 48 years old; that he last entered the United States at 
New York, New York, on October 18, 1941, as a member of the crew of 
the SS "Michael Livanos"; that at the time of this vessel's arrival he was 
inspected by an immigration officer and admitted as a seaman under 
Section 3 (5) of the Immigration Act of 1924 for a temporary period of 
time; that at the time of such entry it was not his intention to enter the 
United States and remain here permanently but after being here for a 
period of two or three weeks he decided he liked the country and made up 
his mind to stay here and has remained in the United States since such 
admission. Under the terms of his admission to the United States as a 
seaman he was required to have departed from the United States within 
the temporary period of time for which he was admitted. The respondent 
alleged he was admitted for a period of 29 days. Accordingly, where he 
failed to depart within such period of time the charge in the Warrant of 
Arrest is sustained. The entry has been verified. 

The record shows the respondent has not been naturalized in any 
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country outside the country of his birth. 

i 

The respondent has selected Greece as the Country to yhich he de¬ 
sired to be deported if he is found deportable and ordered deported. 

The respondent has applied for suspension of deportation on the 
ground that he has resided in the United States for a period of more than 
seven years. The application for suspension of deportation was received 
by this Service on October 16, 1952, and accordingly, such application 

i 

must be considered under the Immigration and Nationality Act that became 
effective December 24, 1952, which requires that in order to establish 
eligibility for such privilege the [respondent] must have resided in the 
United States for a period in excess of seven years; that during the entire 
period of seven years he must prove that he has been a person of good 
moral character and that his deportation would result in an exceptional 
and extremely unusual hardship to himself if he were deported. The 
record establishes that the respondent has the required residence in the 
United States to establish the residential requirements and tXat as shown 
from the record he has not been other than a person of good fnoral charac¬ 
ter for the period in excess of seven years as required. In Connection 
with the third requirement for establishment of eligibility foj suspension 
of deportation, the respondent as proof of the claim that his deportation 
would result in an exceptional and extremely unusual hardship to himself 
testified that if he were required to depart from the United States or was 
deported from the United States such would affect him in tha^ he is the sole 
support of his widowed mother and 45 year old sister, both of whom reside 
in Greece. He testified that he has no other evidence to subinit in connec¬ 
tion with the third requirement for establishing his eligibility other than 
his own statement as shown in the record. He was questioned as to the 
possibility of his resuming his occupation as a seaman but claims that 
because of his age, 48 years old, he would be unable to secure such em¬ 
ployment. He also testified that if he returned to Greece he would not be 
able to secure employment which would permit him to support his mother 
and sister. It is true that respondent's deportation would effect finances 
in that any employment he may be able to secure in Greece would be at a 
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rate of pay that is less than prevailing wages existing in the United States. 
However, other conditions in Greece would tend to offset this and as a 
matter of administrative discretion the application for suspension of de¬ 
portation should he denied as the respondent has not established his eligi¬ 
bility for such privilege. 

In the alternative respondent has applied for the privilege of volun¬ 
tary departure in lieu of deportation. The record shows that the respond¬ 
ent has been a person of good moral character for the preceeding five 
years and that he has the means whereby he can depart from the United 
States at his own expense. He has established statutory eligibility for 
such privilege and by reason of his having resided in the United States 
for a period of approximately 11 years such application should receive 
favorable consideration. The record shows that the respondent has been 
steadily employed and has never been married. 

FINDINGS OF FACT: Upon the basis of all the evidence presented it is 
found: 

(1) That the respondent is an alien, a native and citizen of Greece; 

(2) That the respondent last entered the United States at New York, 

New York, October 18, 1941, as a member of the crew of the 
SS "Michael Livanos"; 

(3) That at the time of this vessel’s arrival he was inspected by 

an immigration officer and admitted as a seaman temporarily 
for 29 days; 

(4) That at the time of such entry it was not his intention to enter 

the United States and remain here but since such entry has 
remained in this country without authority. 

CONCLUSIONS OF LAW: Upon the basis of the foregoing findings of fact 
it is concluded: 

(1) That under Sections 14 and 15 of the Immigration Act of 1924 
the respondent is subject to deportation on the ground that 
after admission as a seaman he has remained in the United 
States for a longer period of time than permitted under said 
Act or regulations made thereunder. 
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I 


ORDER: 

I 

IT IS ORDERED that the application for suspension of deportation 
be denied; 

IT IS FURTHER ORDERED that the alien be granted voluntary de¬ 
parture at his own expense in lieu of deportation within such period of 
time or authorized extension thereof and under such conditions as the 
Officer in Charge having administrative jurisdiction of the office in which 
the case is pending shall direct. 

IT IS FURTHER ORDERED: that if the alien fails to depart when 
and as required the privilege of voluntary departure shall bejwithdrawn 
without further notice or proceedings and the alien deported from the 
United States in the manner provided by law on the charge contained in 
the Warrant of Arrest. 


ORDER 


File No. T-J2157606 


Re: EVANGELOS FORADIS 

Respondent in Expulsion Proceedings 

It is ordered that the application for suspension of deportation be 
denied. 

It is further ordered that the alien be granted voluntary departure 
at his own esqpense in lieu of deportation within such period 4* time or 
authorized extension thereof and under such conditions as the Officer in 
Charge having administrative jurisdiction of the office in whijch the case 
is pending shall direct. 

It is further ordered that if the alien fails to depart when and as 
required the privilege of voluntary departure shall be withdrawn without 
further notice or proceedings and the alien deported from thje United 
States in the manner provided by law on the charge contained in the 
Warrant of Arrest. 

I 

/s/ Herman W. Williams 
Special Inquiry Officer| 


i 




Place: Pittsburgh, Pa. 

Date: April 6, 1953 

Time fixed for departure is May 7, 1953 

[Rec’d May 6, 1954, Imm. & Natz. Service, Pitt., Pa.] 

2 U. S. DEPARTMENT OF JUSTICE 

BOARD OF IMMIGRATION APPEALS 
• 

April 30, 1954 

File: T-2157606 - Philadelphia 
In re: EVANGELOS FORADIS 
IN DEPORTATION PROCEEDINGS 

IN BEHALF OF RESPONDENT: H. Russell Stahlman, Esquire 

325 McKean Avenue 
Charleroi, Pennsylvania 
(Heard: August 10, 1953) 

CHARGES: 

Warrant: Act of 1924 - Remained longer - Seaman 
Lodged: None 

APPLICATION: Suspension of deportation - Section 244(a)(1) IfcN Act 
DETENTION STATUS: Released on conditional parole 
This case is before us on appeal from an order entered by the Special 
Inquiry Officer on April 6, 1953, denying suspension of deportation but 
granting voluntary departure with the provision that if the alien fails to 
so depart he is to be deported on the charge contained in the warrant of 
arrest. The appeal is directed to the denial of suspension of deportation. 
The respondent is a 49-year-old single male, a native and citizen of 
Greece. He last entered the United States at the port of New York on 
October 18, 1941 and was admitted as a seaman. He alleges that at the 
time of entry he had no intention of remaining in the United States but 
after being here for a few weeks liked this country, decided to improve 
his finances and remained here. The record of the Service regarding the 
respondent's arrival in the United States shows that he was reported as 
a deserting seaman. It is concluded from the evidence of record that the 
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respondent is subject to deportation on the charge contained ih the warrant 
of arrest. j 

An application for suspension of deportation was first received by the 
Service from the respondent on October 16, 1952. Since the respondent 
did not have an application for such relief pending on June 27, 1952, the 
date of the enactment of the Immigration and Nationality Act,j he is not 
now eligible for consideration for suspension of deportation under the 
Immigration Act of 1917, as amended. ( U.S. ex rel Diaz v. j Shaughnessy , 
206 F. 2d. 142 (C.C.A. 2, July 15, 1953). ! 

The hearing officer finds that the question to be resolved is whether the 
respondent is eligible for suspension of deportation under Section 244(a) 

(1) of the Immigration and Nationality Act. 

The respondent testified that he has made no effort since 1941 to secure 

I 

employment as a seaman. Counsel is under the impression that respond¬ 
ent’s country of citizenship, Greece, did not enter into hostilities during 

i 

World War II until after the Pearl Harbor incident of December 7, 1941. 
However, from information available to us we have ascertained that Italy 
attacked Greece on October 28, 1940 and that Greece declared war on 
Italy on the same date. Thus, when the respondent deserted a Greek 
vessel in October 1941 to improve his finances, he abandoned his calling 
as a seaman at a time when his country, later to become an ally of the 
United States, and allied countries were in urgent need of seamen. 

The respondent testified that his only relative in the United States is a 
first c ou’sin. His mother and a sister reside in Greece. He states that 

his deportation would result in an exceptional and extremely unusual hard- 

. 

ship to him since by staying here he is able to support his n|iother and 
sister in Greece and if he were required to leave the Unite4 States he 
would find it difficult to obtain employment abroad. Upon considering the 
evidence of record, and representations made, we find that| the exceptional 

I 

and extremely unusual hardship contemplated by Section 244(a)(1) of the 
Immigration and Nationality Act has not been established. Consequently, 
the respondent is not eligible for suspension of deportation {under the Im¬ 
migration and Nationality Act. His appeal will be dismissed. 
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ORDER: It is ordered that the appeal be and the same is hereby dis¬ 
missed. 

/s/ Thos. G. Finricane 
Chairman 
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No. 13,216 

QUESTIONS PRESENTED 

Where the savings clause of the 1952 Immigration Act 
provides that said Act shall not affect any proceeding valid 
at the time the Act takes effect, and then specifically 
further provides that an application for suspension of 
deportation pending on the date of enactment of the Act 
shall be regarded as a proceeding, and where appellant 
filed his application for suspension of deportation approx¬ 
imately four months after such date of enactment, in the 
opinion of the appellee the following question is presented: 

(1) Was the District Court ruling proper where it 
granted appellee’s motion for summary judgment on the 
ground that appellant’s application for suspension of 
deportation was properly reviewed under the 1952 statute, 
rather than under the 1917 Act? 
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IN THE 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 13,216 


Evangelos Foradis, a A/a Angelo Foradis, Appellant 

v. 


Herbert Brownell, Jr., Attorney General of the 
United States, Appellant 


Appeal From the United Slates District Court for the 
District of Columbia 


BRIEF FOR APPELT.EE 


COUNTERSTATEMENT OF THE CASE 

Appellant, an alien, citizen of Greece, who has resided 
illegally in this country since 1941, filed a complaint in the 
District Court on November 30, 1955, for declaratory 
judgment, judicial review, and injunctive relief (J.A. l). 1 
The complaint presented no issue as to appellant’s 
deportability. The sole contention raised in the complaint 
was that appellant’s administrative hearings were 

1 On October 13, 1941, appellant entered port of New York on a seaman’s 
visa. 
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erroneously predicated upon the 1952 Immigration and 
Nationality Act, 66 Stat. 166, §§ 1101-1503, Ed. 1952, rather 
than the 1917 Immigration Act, as amended 62 Stat. 1206, 
8 U.S.C. § 173 and seq. (1950). 

Appellee answered the complaint on January 12, 1956. 
Therein it was admitted that the application for suspension 
of deportation was considered under the 1952 Act, rather 
than under the 1917 Act, but denied that this was unlawful. 
It was also alleged that appellant had been granted the 
privilege of voluntary departure in lieu of deportation on 
condition that he depart by June 7, 1954 (J.A. 5). 

On January 17, 1956, the Government filed a motion for 
summary judgment, attaching and making a part thereof 
the administrative record of the Immigration and 
Naturalization Service relating to appellant (J.A. 6). 
These records disclose that the administrative proceedings 
involved the following sequence and events. (1) September 
22, 1952, warrant issued for appellant’s arrest for having 
remained in the United States longer than permitted under 
the visa, (2) October 16, 1952, appellant filed an applica¬ 
tion for suspension of deportation, (3) Hearing held 
April 6, 1953, before a special inquiry officer of the Im¬ 
migration and Naturalization Service, who advised 
appellant that his application for suspension of deportation 
would have to be considered under the 1952 Act; and that 
appellant was not qualified for relief under that particular 
Act, (4) April 8, 1953, appellant appealed the adverse 
decision of the special inquiry officer to the Board of 
Immigration Appeals; and after oral argument the Board 
affirmed the prior determination. 

On January 25,1956, appellant filed an opposition to the 
Government’s motion for summary judgment and cross 
motion for summary judgment (J.A. 7). After argument, 
the District Court granted the Government’s motion for 
summary judgment and denied appellant’s cross motion. 
A notice of appeal was filed with this Court on March 7, 
1956. 2 


2 A stay of deportation, pending appeal, waa granted on March 23, 1956. 
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SUMMARY OF ARGUMENT 

This appeal does not contest the issue of appellant’s 
deportability. It raises the sole question of whether 
appellee erred in considering appellant’s application for 
suspension of deportation under the 1952 Immigration Act. 
The savings clause of the 1952 Act preserved the validity 
of certain proceedings that were existing at the time the 
act took effect. However, insofar as a suspension of de¬ 
portation was concerned, the 1952 Act dealt with it 
specifically, and provided that such a proceeding could not 
qualify under its saving provision unless the application 
for suspension of deportation was pending on the date of 
enactment of the 1952 Act. In the instant case appellant 
did not file an application for suspension of deportation 
until October 16, 1952, which was more than three months 
after enactment of the 1952 Act. Such enactment had 
occurred on June 27,1952. Thus it appears that appellant’s 
case did not come within the provision of the savings 
clause, and accordingly it was not error to adjudicate 
appellant’s case under the 1952 Immigration Act. 

ARGUMENT 

I 

Appellant's Application for Suspension of Deportation Was 
Properly Considered Under the Provision of the Immigra¬ 
tion and Nationality Act of 1952 

Appellant complains that the District Court erred in 
affirming the Immigration and Naturalization Service’s 
determination that appellant’s application for suspension 
of deportation was reviewable under the 1952 Act, rather 
than under the 1917 Act. 

The savings clause of the 1952 Immigration Act, 
§ 405 (a), 66 Stat. 280, 8 U.S.C. p. 734 provides in pertinent 
part as follows: 

Nothing contained in this Act, tunless otherwise 
specifically provided therein, shall be construed to 
affect the validity of any declaration of intention, 
petition for naturalization, certificate of naturaliza- 
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tion, certificate of citizenship, warrant of arrest, order 
or warrant of deportation, order of exclusion, or other 
document or proceeding which shall be valid at the 
time this Act shall take effect; or to affect any prosecu¬ 
tion, suit, action, or proceedings, civil or criminal, 
brought, or any status, condition, right in process of 
acquisition, act, thing liability, obligation, or matter, 
civil or criminal, done or existing, at the time this act 
shall take effect; but as to all such prosecutions, suits, 
actions, proceedings, statutes, conditions, rights, acts, 
things, liabilities, obligations, or matters the statutes 
or parts of statutes repealed by this Act are, unless 
otherwise specifically provided therein, hereby con¬ 
tinued in force and effect. When an immigrant, in 
possession of an unexpired immigrant visa issued 
prior to the effective date of this Act, makes applica¬ 
tion for admission, his admissibility shall be deter¬ 
mined under the provisions of law in effect on the date 
of the issuance of such visa. An application for 
suspension■ of deportation under section 19 of the 
Immigration Act of 1917 , as amended, or for adjust¬ 
ment of status under section 4 of the Displaced Persons 
Act of 1948 , as amended, which is pending on the date 
of enactment of this Act, shall be regarded as a pro¬ 
ceeding within the meaning of this subsection. 
(Emphasis added). 

It is a general rule of statutory construction that where 
the legislature has spoken in clear and unequivocal 
language the courts are bound. De Ruiz v. De Ruiz, 66 
App. D.C. 370, 88 F. 2d 752 (1936); Cole v. Young, 96 U.S. 
App. D.C. 379, 226 F. 2d 337 (1955); cert, denied, 350 U.S. 
900; Gaudio v. Dulles, 110 F. Supp. 706 (1953); Michigan 
v. Michigan Trust Co., 286 U.S. 334, 52 S. Ct. 512 (1932); 
Caminetti v. United States, 242 U.S. 470 (1917). 

The wording contained in section 405 (a) of the 1952 
Immigration Act does not appear to be ambiguous, and 
accordingly there should be no need for conjecture. Its 
plain meaning clearly indicates that the validity of certain 
proceedings were preserved, that is, those done or existing 
at the time the act took effect. However, a proceeding in¬ 
volving an application for suspension of deportation was 
made a specific exception to the general savings clause. 
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Its validity was not preserved unless the application for 
suspension of deportation had been made prior to the 
enactment of the 1952 Act. It is apparent from the facts 
in the instant case that appellant did not file for suspension 
of deportation until October 16, 1952, which in point of 
time was actually three months after the enactment of the 
act. The enactment of the act occurred on June 27, 1952. 
Hence, it is clear that appellant did not qualify under the 
savings clause of the 1952 Act, and accordingly his applica¬ 
tion for suspension of deportation was properly considered 
under the 1952 Act, rather than under the 1917 Act. 

The position that appellee has advanced with respect to 
the interpretation of the savings clause of the 1952 Im¬ 
migration Act is in agreement with recent decisions of this 
Court, and also supported by a decision of another federal 
circuit court. In Diaz v. Shaughnessy, 206 P. 2d 142 (2nd 
Cir. 1953), the relator Diaz, appealed from an order of 
deporation. The appellate court held that no application 
for the relief now sought was pending at the time of the 
enactment of the 1952 Act, and accordingly, the relator 
was not now eligible for the discretionary relief that he 
seeks. In its opinion the court stated at p. 143: 

By the savings clauses of the act many proceedings 
pending at the time it takes effect are preserved; yet 
it is specifically provided that an application for 
suspension of deportation under the prior statute 
“which is pending on the date of enactment of this 
Act” shall be regarded as a proceeding which is con¬ 
tinued within the meaning of the subsection in 
question. § 405 (a), TJ.S. Code Cong., and Adm. News 
1952, pp. 274, 275, 8 U.S.C.A. § 1101 note. It is thus 
clear, as the parties assume, that relator’s application 
for such relief must have been pending on June 27, 
1952, if his appeal is to be sustained. 

This Court in Miyagi v. Brownell, — TJ.S. App. D.C. 
—, 227 F. 2d 33 (1955), and in Hatzistcwrou v. Brownell, 
No. 12,956 (D.C. Cir. 1955), unmistakably indicated its 
agreement with the view expressed in the Diaz opinion 
pertaining to the operational scope of the savings clause. 


i 
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In Miyagi v. Brownell, supra, appellant alleged that the 
Immigration Service had erred in conducting his hearing 
pursuant to the 1952 Immigration Act. This Court found 
that no formal application for suspension of deportation 
had been filed until later 3 but that a motion for recon¬ 
sideration had been filed in 1950. This Court determined 
that the motion of consideration, and the proceedings that 
followed qualified under the new act’s savings clause, and 
accordingly the Attorney General should exercise the dis¬ 
cretion allowed him by the 1917 Act as amended. How¬ 
ever, in so doing, this Court recognized that the enactment 
date was controlling and stated in its Opinion, 227 F. 2d 
at p. 35: 

The savings clause of the 1952 Act, § 405 (a), 66 Stat. 
280, 8 U.S.C. page 734, provides that the Act shall not 
affect any proceedings brought at the time it takes 
effect, and that an application for suspension of de¬ 
portation shall be regarded as a proceeding. If 
appellant had formally applied for suspension before 
the 1952 Act was enacted, it would clearly have been 
necessary, even after it took effect, for the Attorney 
General, to exercise the discretion allowed him by the 
1917 Act as amended. 4 

It is patently clear that from these cases there has been 
a judicial expression in the matter that appellant raises 
pertaining to the interpretation of the savings clause. Such 
expression is clearly in agreement with the plain wording 
of the statute. Accordingly, it was proper for the Immigra- 

s It would appear to have been filed in 1953. 

* In the original Miyagi slip opinion, the sixth line of the above quotation 
had contained the word* “took effect”, but on November 8, 1955, the court 
sua sponte amended its original Miyagi opinion by striking out the words 
took effect and substituted in place thereof tho words was enacted. In 
Hatzistavrou, supra, the petitioner made the identical contention urged on 
this appeal; that an application for suspension of deportation filed before 
the effective date of the 1952 Act had to be considered under the less stringent 
1917 Act. On December 15, 1955, following the sua sponte revision of the 
Miyagi opinion, this Court denied the motion of Hatzistavrou for a stay. 
Likewise, on January 4, 1956, the Chief Justice of the Supreme Court denied 
application for a stay in the Hatzistavrou case. The appeal was finally dis¬ 
missed in +hi« Court for failure to file a brief. 
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tion Service to review appellant’s suspension of deporta¬ 
tion under the 1952 Immigration Act 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 

Lewis Carroll, 

Robert L. Toomby, 

Fred L. McIntyre, 

Assistant United States Attorneys. 
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MEMORANDUM 


At oral argument, November 8, 1956, the Court directed that 

appellee submit a supplemental memorandum with respect to a contention 

that appellee made during oral argument to the Court. 

In his brief appellant has alleged that his case should 

have been considered under the 1917 Immigration Act, rather than 

under the 1952 Act. Assuming for the moment that his position is 

legally correct appellant has made no affirmative showing that he 

6 c/5 pe 

would be eligible for^ deportation under the 1917 Act, nor that the 
Attorney General would have been required to exercise his discretion 
under the provisions of that Act. Under the 1952 Immigration Act 
the Attorney General may suspend deportation of deportable alien who 
has been physically present in the United States for a period of 
seven years; is of good moral character; and is a person whose deporta¬ 
tion in the opinion of the Attorney General would result in exceptional, 
extremely unusual hardship to the alien or to his spouse, parent or 
child, who is a citizen or an alien lawfully admitted for permanent 

jj 

residence. The wording of the 1952 Act makes it clear that the Act 
has included the alien to the list of persons that -the Attorney General 
may in his discretion •. • ■ suspend deportation if he finds that hard¬ 
ship exists. Since appellant comes within the criteria of the 1952 Act, 


The present Immigration and Nationality Act, 66 Stat. 166, 8 U.S.C. 
SS 1101-1503, Ed. 1953, was enacted on June 27. 1952 and came into 
effect on December 24, 1952. Section 244(a)(1) of such Act provides, 
in pertinent part, as follows (8 U.S.C. § 1254(a)(1): 

(Continued on next page) 
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the Attorney General exercised the discretion with which he is charged. 
He concluded under the terns of the 1952 Act that appellant was not 
eligible for suspension of deportation. This determination is clearly 
set forth at page 15 of the joint appendix where the Board of Emigra¬ 
tion Appeals stated: 

... the exceptional and extremely unusual hardship con¬ 
templated by the (1952) immi gration and Nationality Act has 
not been established. Accordingly, appellant is n<j>t eligible 
for suspension of deportation under the Emigration Act. 

In contrast to the 1952 Emigration Act the 1917 Act does 

not provide for the Attorney General to allow suspension of deportation 

where the hardship may result to the alien. The 1917 Immigration Act 

provides generally that the Attorney General may suspend deportation 

of a deportable alien who has proven good moral character for the 

preceding five years if (a) that such deportation would result in 

serious economic detriment to a citizen or legally resident alien who 

- 2 / 

is the spouse, parent or minor child of such deportable alien. 


1 / 


(Continued from preceding page) j . 

"As hereinafter prescribed in this section, the Attorney 
General may, in his discretion, suspend deportation and 
adjust the status to that of an alien lawfully admitted for 
permanent residence, in the case of an alien who— 

(l) applies to the Attorney General within five years after 
the effective date of this chapter for suspension oft deporta¬ 
tion; last entered the United States more than two years prior 
to June 27, 1952; is deportable under any law of the United 
States and is not a member of a class of aliens whose deporta¬ 
tion could not have been suspended by reason of sectjion 19(d) 
of the Emigration Act of 1917* as amended; and has been 
physically present in the United States for a continuous period 
of not less than seven years immediately preceding the date 
of such application, and proves that during all of such period 
he was and is a person of good moral character; and is a per¬ 
son whose deportation would, in the opinion of the Attorney 
General, result in exceptional extremely unusual hardship to 
the alien or to his spouse, parent or child, who is ja citizen 


or an alien lawfully admitted for permanent residence; or 


ts 


JJ 


Section 19(c) of the Emigration Act of 1917# as amended, 62 Stat. 

1206, Title 8 U.S.C. § 155(c), ed. 1950, provided, read in pertinent 
part as follows: 

:; In the case of any alien ... who is deportable under,any 
law of the United States and who has “ -oven good moral character 
for the preceding five years, the Attorney Generali may ... sus¬ 
pend deportation of such alien if he is not ineligible for natural¬ 
ization or if ineligible, such ineligibility is solely by reason 
of his race, if he finds (a) that such deportation would result 
in serious economic detriment to a citizen or legally resident 
alien who is the spouse, parent, or minor child'of such deportable 
alien; or (b) that such alien has resided continuously in the 
United States for seven years tv more and is residing in the 


United States upon the effective date of this Act. 

- 2 - 
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Appellant provided the immigration service with certain data 


which in part furnished the necessary basis for consideration of appellant’s 
proposed suspension of deportation under either the 1952 Act or the 1917 
Act. This much is made clear by the records of the immigration service. 

At page 11' .of the joint appendix the hearing examiner summarized the data 
which had been given him by appellant. There he states as follows: 

:5 The record establishes that the respondent has the required 
residence in the United States to establish the residential 
requirements and that as shown from the record he has not been 
other than a person of good moral character for the period in 
excess of seven years as required. In connection with the 
third requirement for establishment of eligibility for sus¬ 
pension of deportation, the respondent as proof of the claim 
that his deportation would result in an exceptional and ex¬ 
tremely unusual hardship to himself testified that if he were 
required to depart from the United States or was deported from 
the United States such would affect him in that he is the sole 
sursDort jsffhis widowed mother and 45 year old sister, both of 
when reside in Greece. He testified that he has no other evidence 
to submit in connection with the third requirement for establishing 
his eligibility other than his one statement as shown in the record . 1 * 
(Emphasis added.)’ 

Thus,from the above it is patently clear that appellant is re¬ 
lying on his mother and himself as the persons who will be affected by 
hardship in the event of his deportation. The 1917 Act excludes the alien, 
but allows the parent, to be claimed as a person who will suffer hard- 

II 

ship from an alien’s deportation. ence, under the facts of the instant 

case appellant’s mother fails to qualify under -the terms of the act for 

the reason that she is residing in Greece. The 1917 Act specifically 

jt/ 

requires the parent to be a citizen or a legally resident alien. 

It is, therefore, clear that appellant has failed to exhibit 
any evidence of a person who, as defined by the language of 1917 Act, 
may suffer a hardship resulting from his deportation. Needless to say 


3/ See also the original exhibits of appellant’s testimony before the 
Lnnigration Service. 

jj Melachrinos v. Brownell, Case No. 12,961, decided February 2, 1956. 
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the Attorney General would have been foreclosed from exercising his 
discretion under the 1917 Act where the basic criteria needed for such 
exercise does not exist; and of course, this would clearly rule out any 

possibility of appellant having his deportation suspended under the 1917 

| 

Act. In final analysis it seems only too clear that appellant was 
treated more kindly by having his case being considered under the 1952 
Act than under the 1917 Act. Accordingly, appellant should now have no 
cause to complain. 


/s/ OLIVER GASCH _I 

OLIVER GASCH, J 

United States Attorney. 

I 


/s/ USWIS CARROLL 


LEWIS CARROLL, 

Assistant United States 

- -- 

Attorney. 

/s/ fred l. McIntyre 


fred l. McIntyre, 
Assistant United States J 

Attorney. 

CERTIFICATE OF SERVICE 





I hereby certify that a copy of the foregoing Memorandum has 
been mailed to attorney for appellant, Joseph J. Lyman, Esq*, 1001 
Connecticut Avenue, N. ¥., Washington, D. C., this 15th day of 
November, 1956. 

I 

I 

/s/ fred l. McIntyre _ 

FRED L. McINTYHE, ' 

Assistant United States Attorney. 

. 
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The appellee errootosily 


in his 


that had the 


hearing 


officer conducted the administrative hearing under the 1917 Act he would hare 


concluded that the appellant was ineligible fox the relief of suspension of 
deportation. This error stems from the appellaat*a argument on page 2 of his 


supplemental memorandum. There counsel for the appellee took the position 
that the Attorney General may suspend deportation of an alien only if the alien 
proved good moral character for the preceding five years and that snch deporta* 

i! 

tion would have resulted in serious economic detriment to a citisea or legally 
resident alien who was the spouse, parent, or ninor child of such deportable 


1917 to apply in the conjunctive rather than the disjunctive. An examination 
of Section 19(c) of the 1917 Act would disclose that the Attorney General 
may suspend deportation of a deportable alien "dm has proven good moral charac* 

|» 

ter for the preceding 5 years * * if he finds (a) that ouch deportation 
would result in serious economic detriment to a citisea or legally resident 


alien who is the spouse, parent, or ninor child of such deportable alien; or 
(b) that such alien has resided continuously in the United States for 7 years 
or more sad is residing in the United States upon the effective date of this 


Act * ♦ •*. 











